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IMPLEMENTING CHANGE WHILE
MAINTAINING UNION SUPPORT

The Michigan Public Employment Relations Act (“PERA”), MCL 423.201, et seq.,

governs the relationship between public employers and their employees.  Importantly, the

statute provides that public employees are not allowed to strike.  Public employees may

organize together or form, join, or assist in labor organizations; engage in lawful concerted

activities for the purpose of collective negotiations or bargaining or other mutual aid and

protection; or negotiate or bargain collectively with their public employers through

representatives of their own free choice.  They are also free to refrain from doing any or

all of these activities.  No one can compel a public employee, by force, intimidation, or
unlawful threats, to do any of the following:

! Become or remain a member of a labor organization or bargaining
representative or otherwise affiliate with or financially support a labor
organization or bargaining representative.

! Refrain from engaging in employment or refrain from joining a labor
organization or bargaining representative or otherwise affiliating with
or financially supporting a labor organization or bargaining
representative.

! Pay to any charitable organization or third party an amount that is in
lieu of, equivalent to, or any portion of dues, fees, assessments, or
other charges or expenses required of members of or public
employees represented by a labor organization or bargaining
representative.

A public employer is prohibited from:

! Interfering with, restraining, or coercing public employees in the
exercise of these rights.

! Initiating, creating, dominating, contributing to, or interfering with the
formation or administration of any labor organization.

! Discriminating in regard to hire, terms, or other conditions of
employment to encourage or discourage membership in a labor
organization.

! Discriminating against a public employee because he or she has
given testimony or instituted proceedings under the Act.

! Refusing to bargain collectively with the representatives of its public
employees.
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According to the Act, what it means to bargain collectively is to meet with the
representative of the employees at reasonable times and confer in good faith with respect
to wages, hours, and other terms and conditions of employment, and to execute a written
contract, ordinance, or resolution incorporating any agreement reached if requested by
either party.  However, neither party is compelled to agree to a proposal or make a
concession. Wages, hours, and other conditions of employment, including health insurance
benefits, are “mandatory subjects of bargaining.”  The Michigan Supreme Court has
explained that the subjects to a collective bargaining agreement can be classified as
mandatory, i.e., subjects that the parties are required to bargain over, permissive, i.e.
subjects that the parties may bargain over, and illegal or prohibited, i.e. subjects that the
parties may discuss but that are unenforceable if included in a contract.

An employer may not make a unilateral change in a condition of employment which
constitutes a mandatory subject of bargaining without first bargaining with the labor
representative.  If a public employer were to make such a unilateral change, it would
potentially constitute an unfair labor practice.  While a public employer has a duty to
bargain, that duty is not implicated absent a request by the employees to enter into
negotiations Thus, an employer’s duty to bargain is “expressly conditioned” on the
employee’s request for bargaining.  

Because of all the recent changes to PERA, there have been a flurry of appellate
decisions which discuss the public employer’s duty to bargain.  In Van Buren County
Education Association v Decatur Public Schools, the Michigan Court of Appeals examined
whether the public employer had a duty to bargain with its employees’ representatives with
regard to the method of calculating the limits imposed on its contributions to employees’
health care costs under PA 152 of 2011.  The Court of Appeals found that there is no duty
to bargain over the employer’s choice between the hard-cap limits and the 80/20 plan.  The
Court of Appeals noted that employees may still bargain for health insurance benefits up
to the limit imposed by the employer’s choice, whether that limit be in the form of hard-caps
or the 80/20 plan.

In Shelby Township v Command Officers Association of Michigan, the Michigan
Court of Appeals reviewed whether the public employer had failed to bargain over a
mandatory subject o bargaining and applied an incorrect rate for health insurance to
members of the labor organization.  Citing the Van Buren case, the Court of Appeals again
noted that a public employer does not have a duty to bargain about its choice between the
“hard cap” and “percentage” options for employee medical plan contributions.  But a public
employer must bargain about the amount that specific employee group will pay toward the
employees’ portion of the contribution.  In the underlying unfair labor practice case, MERC
had determined that the public employer could not use a rate for its employees’ premiums
that included benefits for retired employees.  The bundled rate used in the case included
retirees’ costs, but the unbundled rate was available to the public employer before the
employees’ insurance plan renewed.  The Court of Appeals affirmed MERC’s
determination, stating that the public employer’s difficulty in complying with the statute does
not render the statute unreasonable nor allow the Court to avoid enforcing its language as
written.
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One of the more important concerns in collective bargaining following all of the
recent changes to PERA is elimination of “agency shop” provision in your collective
bargaining agreements.  An “agency shop” provision requires each member of the union’s
bargaining unit, as a condition of employment, either to join the union and pay union
membership dues or to pay an alternative service fee. Such provisions are now prohibited.
However, PERA does not prohibit road commissions from making voluntary payroll
deductions of union dues or service fees.  If voluntary payroll deductions are made for
public employees covered by a collective bargaining agreement, we advise that there be:

(1) a specific provision within the collective bargaining agreement
recognizing that such payroll deductions can only be made on a
voluntary basis; and,

(2) an accompanying individual written authorization signed by the
employee specifically consenting to the wage deductions for union
membership dues or service fees.  Employees signing these
authorizations should be able to revoke them, in writing, at any time.

In Calhoun Intermediate Education Association MEA/NEA v Calhoun Intermediate
School District, the Michigan Court of Appeals reviewed a union’s insistence on retaining
prohibited language in a collective bargaining agreement and affirmed MERC’s
determination that this was an unfair labor practice.  In that case, the public employer had
submitted a comprehensive proposal to the union which, in part, removed provisions
pertaining to prohibited subjects from the collective bargaining agreement and provided
express notice to the union that it would not sign a successor agreement containing
provisions pertaining to prohibited subjects.  Thereafter, the union presented four
subsequent package proposals, each of which retained the prohibited language.  The
Court of Appeals found that, in doing so, the union crossed the line from discussing a
prohibited subject, which it is allowed to do, and began bargaining over it in spite of the
public employer’s clear statements that it would not include such language in the successor
collective bargaining agreement.  The Court of Appeals concluded that the union’s
insistence on maintaining prohibited language in the successor collective bargaining
agreement was an act of bad faith.

Generally speaking, an employer retains the right to manage its organization except
as restricted by a collective bargaining agreement.  A managements rights clause
contained in a collective bargaining agreement may reserve specific rights to an employer.
An employer has an obligation to provide notice and an opportunity to bargain before it
makes a change to a pre-existing condition of employment or implements a new condition
of employment.  However, where the decision is a core managerial one or has been
retained by the employer under a management rights clause, the employer still has an
obligation to provide notice and an opportunity to bargain over the impact of the decision
on mandatory subjects of bargaining.  For instance, a decision to reduce the workforce is
a core managerial decision, and the employer need not bargain over the decision itself.
However, the employer must bargain over the impact of the decision on employees’ wages,
hours, and other terms and conditions of employment.
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When a public employer makes a unilateral decision which it feels is within its sole
managerial prerogative, e.g. placing GPS on its vehicles, it would be wise to notify the
union of the change and see if the union makes any demand to bargain.  If the union does
so, the employer could ask the union to clarify the negotiable areas of impact and/or justify
its belief that the anticipated effects of the decision are subject to negotiation.  If the union
is able to articulate such justification, the employer would be wise to engage in impact
bargaining or else it places itself at risk of an unfair labor practice charge.  

Before making unilateral changes in working conditions, public employers would be
wise to seek legal advice from an attorney specializing in labor and employment law.  It is
far easier to plan such strategies in advance than to react and try to control the damage
once the action has been taken.
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